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Nearly 150 years ago, A.V. Dicey, the foremost constitutional lawyer of his day, wrote, “The essential characteristic of 

federalism is the distribution of limited executive, legislative and judicial authority among bodies which are coordinate with and 

independent of each other”. Much has been written about the federal structure in relation to the legislature and the executive. 

We now examine the Indian judiciary and the need to strengthen the federal nature of our judiciary. 

India is a union of States. The Supreme Court of India has held that the federalist nature of our country is part and 

parcel of the basic structure of the Constitution. 

 

Integrated system 

Federalism is a midpoint between unitarism which has a supreme centre, to which the States are subordinate, and 

confederalism wherein the States are supreme, and are merely coordinated by a weak centre. The idea which lies at the bottom 

of federalism is that each of the separate States should have approximately equal political rights and thereby be able to 

maintain their non-dependent (for want of a better word) characteristics within the larger union. 

An integral requirement of a federal state is that there be a robust federal judicial system which interprets this 

constitution, and therefore adjudicates upon the rights of the federal units and the central unit, and between the citizen and 

these units. 

The federal judicial system comprises the Supreme Court and the High Court in the sense that it is only these two 

courts which can adjudicate the above rights. Dr. B.R. Ambedkar stated in the Constituent Assembly: “The Indian Federation 

though a dual polity has no dual judiciary at all. The High Courts and the Supreme Court form one single integrated judiciary 

having jurisdiction and providing remedies in all cases arising under the constitutional law, the civil law or the criminal law.” 

The Supreme Court was created under the Constitution, and is a relatively new court. On the other hand, some of the 

High Courts in our country have been in existence since the 1860s (and some existed even before that, in their earlier avatars as 

supreme courts of the Presidencies). 

 

An equality of power 

The Indian Constitution envisaged the equality of power of High Court judges and Supreme Court judges, with a High 

Court judge not being a subordinate of a Supreme Court judge. Famously, the Chief Justice of the Bombay High Court, Justice 

M.C. Chagla and the Chief Justice of the Madras High Court, Justice P.V. Rajamannar, when offered seats in the newly formed 

Supreme Court, rejected the offer, preferring to be Chief Justices of prestigious High Courts than being ordinary judges in a 

newly formed court. 

The Supreme Court has, on many occasions, reiterated the position that the Supreme Court is superior to the High 

Court only in the appellate sense. Therefore, the theoretical position has always been that High Court judges and Supreme 

Court judges are equals. A delicate balance is required to be maintained between the Supreme Court and the High Courts in 

order for the constitutional structure dreamt of by B.R. Ambedkar to work. 

This balance existed from Independence onwards, until the 1990s. Since then, however, it has been tilting in favour of 

the central court. The need for this balance was underscored during the Emergency, when the High Courts (a significant 

number, at least) stood out as beacons of freedom, even as the Supreme Court failed in this duty. 

In recent years, three specific trends have greatly eroded the standing of the High Court, leading to an imbalance in 

the federal structure of the judiciary. First, the Supreme Court (or rather, a section of its judges, called “the Collegium”) has the 

power to appoint judges and chief justices to the High Courts and the Supreme Court. This Collegium also has the power to 

transfer judges and chief justices from one High Court to another. Second, successive governments have passed laws that 

create parallel judicial systems of courts and tribunals which provide for direct appeals to the Supreme Court, bypassing the 

High Courts. Third, the Supreme Court has been liberal in entertaining cases pertaining to trifling matters. 

 

A centralisation and effects 

This has inevitably led to the balance tipping in favour of a centralisation of the judiciary. The greater the degree of 

centralisation of the judiciary, the weaker the federal structure. 

In the United States, empirical research by the legal researcher, Ilya Somin, shows that the U.S. Supreme Court is far 

more likely to strike down a state statute as unconstitutional than a federal statute. This research leads to the conclusion that 

judicial review by a centralised judiciary tends toward unitarism (the opposite of federalism), and the author says, “Courts face 

much weaker constraints when they strike down state legislation, especially state laws that are disapproved of by national 

political majorities... The federal government and sympathetic state governments elsewhere in the country may even support 

such judicial intervention.” In Nigeria, a similar federal country, research has shown that the Supreme Court favours the 

jurisdiction of the central government over the State units, and this has manifested itself in recent litigations over mineral rights 

and subsoil rights, where the Supreme Court has favoured interpretations which support the rights of the centre over the 

States. 

The Supreme Court of India today, by playing the role of a collegium, effectively wields the power to appoint a person 

as a judge to a High Court or to transfer him or her to another High Court, or to appoint (or delay the appointment) of a 
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sufficiently senior High Court judge as a chief justice or as a judge of the Supreme Court. The practical impact of this in the 

power dynamic between a High Court judge and a Supreme Court judge, leaves little to be said or imagined. 

Moving to the second factor, an aggressively interventionist Supreme Court leads many to approach it directly as a 

panacea for all ills befalling the nation. In 2018, some individuals from Delhi directly filed a petition in the Supreme Court to 

curtail Deepavali celebrations. The Court promptly entertained the writ petition and issued directions that Deepavali could be 

celebrated for only one or two hours in the evening. This led to an uproar because people in South India celebrate Deepavali in 

the morning. Earlier, in another example, the Supreme Court spent days deciding the height of the dahi handi during 

Gokulashtami celebrations. 

We see the Supreme Court interfering in matters which are clearly of local importance, having no constitutional 

ramifications. The Court itself observed recently, “Frivolous matters are making the institution dysfunctional... These matters 

waste important time of the court, which could have been spent on serious matters, pan-India matters.” 

These are very wise words, but the reality is that the Supreme Court does entertain these frivolous matters. 

Every time the Supreme Court entertains an appeal against a High Court decision, it second guesses the High Court. It 

sends out the message to the litigant: ‘It does not matter that the High Court ruled against you, you can take one more chance 

with this appeal.’ 
Every time the Supreme Court entertains a public interest litigation on some matter which could just as effectively 

have been dealt with by the High Court, what the litigant hears is: ‘You do not need to approach the High Court, you can 

directly file your claim here, and you will not only get your hearing, you will get publicity too.’ 
 

Parallel judicial hierarchies 

The third of the factors identified by us is the creation of parallel hierarchies of courts and tribunals, whether it be the 

Competition Commission, or the company law tribunals, or the consumer courts. In all these cases, the High Courts are 

bypassed. Laws have been drafted such that the High Court has no role to play and the Supreme Court directly acts as an 

appellate court. 

The effect of this can be easily imagined, whether it be the weakening of the authority of the High Courts or the possibility of a 

tendency towards subservience or apathy of the judges of the High Courts. 

Political scientist and historian Tocqueville writes that in the decades immediately preceding the French Revolution 

there was a gradual erosion in the powers of the nobles living in the rural parts of France, and a gradual aggrandisement of 

powers in the hands of the aristocracy in Paris. The conclusion that this very learned author arrives at is that all central units 

have a natural tendency to aggrandise power to themselves from the state units, believing that centralisation enables them to 

discharge their duties more effectively in relation to the entire state. But in reality, the weakening of the state units sets off a 

weakening of the entire body of the state, which gradually ossifies into irreversible decay. 

We conclude by hoping that the Supreme Court itself recognises the importance of self-abnegation and restores the federal 

balance by re-empowering the High Courts. This will be in the best interest of the nation. 

 

• Federalism is a midpoint between unitarism which has a supreme centre, to which the States are subordinate, and 

confederalism wherein the States are supreme, and are merely coordinated by a weak centre. 

• An integral requirement of a federal state is that there be a robust federal judicial system which interprets the constitution 

• The federal judicial system comprises the Supreme Court and the High Court in the sense that it is only these two courts 

which can adjudicate the above rights. 

 

 case (noun) – reasoning, logic, justification, 

vindication. 

 federal (adjective) – relating to a system of 

government in which establishments such as states 

or provinces share power with a national 

government. 

 the judiciary (noun) – a branch of government in 

which judicial power is vested. 

 imbalance (noun) – disparity, variation, 

disproportion, unevenness, lopsidedness. 

 address (verb) – tackle, deal with, attend to, try to 

sort out. 

 empower (verb) – enable, equip, give the power to; 

give someone the authority. 

 foremost (adjective) – most important, most 

prominent, top-level, outstanding, notable. 

 characteristic (noun) – attribute, feature, aspect, 

quality. 

 federalism/federal framework/system (noun) – a 

system of government in which establishments 

such as states or provinces share power with a 

national government. 

 executive (adjective) – relating to a branch of 

government that enforces the law as written by the 

legislature and interpreted by the judiciary. 

 legislative (adjective) – relating to a legislature. 

 judicial (adjective) – relating to a branch of 

government in which judicial power is vested. 
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 legislature (noun) – law-making body or governing 

body; parliament, congress, assembly. 

 the executive (noun) – the executive is a branch of 

government that enforces the law as written by the 

legislature and interpreted by the judiciary. 

 federalist (adjective) – relating to a system of 

government in which establishments such as states 

or provinces share power with a national 

government. 

 be part and parcel of (phrase) – be an important 

aspect/feature of. 

 hold (verb) – rule, decide. 

 unitarism (noun) – a political policy that advocates 

or enforces a fully unified and centralized system of 

government. 

 subordinate (adjective) – secondary, subsidiary, of 

little importance. 

 confederalism (noun) – a system of organization in 

which there is a union of states with each member 

state retaining some independent control over both 

internal and external affairs. 

 for want of (phrase) – due to an unavailability of 

(something). 

 robust (adjective) – strong, powerful. 

 interpret (verb) – explain, elucidate, clarify, make 

clear. 

 adjudicate (verb) – adjudge, judge, decide, settle, 

resolve. 

 Constituent Assembly (noun) – The Constituent 

Assembly of India, consisting of indirectly elected 

representatives, was established to draft a 

constitution for India. It existed for approx. three 

years, the first parliament of India after 

independence in 1947.  

 polity (noun) – a politically organized society. 

 jurisdiction (noun) – authority, power (to hear a 

case & make legal decisions).  

 remedy (noun) – solution, answer, 

antidote/panacea. 

 constitutional law (noun) – it deals with the 

fundamental principles by which the government 

exercises its authority. 

 civil law (noun) – a generic term for all non-criminal 

law, usually relating to settling disputes between 

private citizens. 

 criminal law (noun) – a complex system of laws 

concerned with punishment of individuals who 

commit crimes. 

 envisage (verb) – visualize, imagine, envision. 

 reiterate (verb) – repeat, say again, restate. 

 appellate (adjective) – (of a court) dealing with 

cases on appeal to review the decision of a lower 

court. 

 tilt (verb) – change. 

 underscore (verb) – underline, emphasize, 

highlight. 

 The Emergency (noun) – In India, “The Emergency” 

refers to a 21-month period from 1975 to 1977 

when Prime Minister Indira Gandhi had a state of 

emergency declared across the country. Officially 

issued by President Fakhruddin Ali Ahmed under 

Article 352 of the Constitution because of the 

prevailing “internal disturbance”, the Emergency 

was in effect from 25 June 1975 until its withdrawal 

on 21 March 1977.   

 stand out (phrasal verb) – be distinctive, be 

prominent, attract attention, catch the eye. 

 beacon (noun) – guiding light; a source of 

inspiration. 

 erode (verb) – (gradually) undermine, weaken, 

spoil, deteriorate, destroy. 

 standing (noun) – status, position, level. 

 collegium (noun) – The collegium system is the one 

in which the Chief Justice of India and a forum of 

four senior-most judges of the Supreme Court 

recommend appointments & transfers of judges. 

There is no mention of the collegium in the 

Constitution of India. 

 tribunal (noun) – panel, committee (set up to 

resolve some disputes particularly). 

 bypass (verb) – circumvent, avoid, dodge, escape, 

sidestep. 

 entertain (verb) – give consideration to, take into 

consideration, think about, contemplate, give 

thought to. 

 pertain to (verb) – concern, relate to, be connected 

with. 

 centralisation (noun) – the process of having 

functions, powers, people or things only in a central 

location or authority. 

 inevitably (adverb) – unavoidably, certainly, 

definitely. 

 tip the balance (phrase) – be the deciding factor; 

make the critical difference. 

 empirical (adjective) – factual, actual, practical, 

pragmatic. 

 far more (phrase) – much more. 

 strike down (phrasal verb) – abolish, annul, nullify 

(a law or regulation). 

 statute (noun) – act/law, regulation, rule (written & 

laid down by the legislature). 
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 unconstitutional (adjective) – undemocratic, 

autocratic, dictatorial, totalitarian, uncontrolled, 

unaccountable. 

 centralised (adjective) – controlled by a single 

authority. 

 sympathetic (adjective) – agreeable, friendly, 

companionable, supportive, encouraging. 

 intervention (noun) – the process of intervening in 

something; involvement, interference. 

 manifest (verb) – be evidence of, indicate, show, 

reflect, prove, substantiate, corroborate, verify, 

confirm. 

 litigation (noun) – legal action, lawsuit, legal case. 

 interpretation (noun) – explanation, elucidation, 

clarification, definition; examination, evaluation, 

analysis.   

 play a part/role (phrase) – contribute to, be 

instrumental in, be a factor in. 

 wield (verb) – exercise, exert, be possessed of, 

have, hold, control. 

 dynamic (noun) – basic/fundamental cause/factor 

or force that triggers change within a system. 

 aggressively (adverb) – determinedly, vigorously, 

energetically. 

 interventionist (adjective) – relating to a 

person/organisation who favours interventionism 

(the policy of intervening in the affairs of others). 

 panacea (noun) – perfect solution. 

 ills (noun) – problems, troubles, difficulties, 

misfortunes, strains. 

 curtail (verb) – decrease, lessen, reduce, restrict, 

limit. 

 writ petition (noun) – A writ petition can be filed by 

any person whose Fundamental Rights have been 

infringed/violated by the State. Under a Public 

Interest Litigation, any public-spirited person may 

file a writ petition in the interest of the general 

public even if his own Fundamental Right has not 

been infringed. 

 uproar (noun) – complaint, objection, protest. 

 ramification (noun) – consequence, result, 

aftermath, outcome. 

 frivolous (adjective) – relating to something which 

is having no serious, sensible, useful purpose or 

value and it will also be a waste of time; valueless, 

insignificant, silly. 

 dysfunctional (adjective) – not functioning/working 

normally or properly; troubled, unsettled, flawed. 

 pan- (combining form) – all inclusive of, all. 

 litigant (noun) – a person involved in a lawsuit. 

 public interest litigation (PIL) (noun) – legal action 

initiated in a court of law for the enforcement or 

protection of public interest. 

 public interest (noun) – the public good; the 

advantage/benefit of the community in general. 

 hearing (noun) – (legal) proceedings, trial, inquiry. 

 hierarchy (noun) – class system; arrangement, 

classification. 

 tendency (noun) – inclination, disposition, leaning, 

penchant.  

 subservience (noun) – conformity, submission, 

compliance, obedience. 

 apathy (noun) – inaction, inactivity, passivity, 

negligence, disregard. 

 preceding (adjective) – previous, prior, earlier. 

 French Revolution (noun) – a watershed event in 

modern European history that began in 1789 and 

ended in the late 1790s. During this period, French 

citizens razed and redesigned their country’s 

political landscape, uprooting centuries-old 

institutions such as absolute monarchy and the 

feudal system. 

 erosion (noun) – undermining, weakening, 

deterioration, disintegration. 

 aggrandisement (noun) – exaggeration, 

magnification, overplaying, amplification. 

 in the hands of (phrase) – under the control of; in 

the possession of. 

 aristocracy (noun) – the upper class, the elite, the 

high society,  the ruling class, the nobility. 

 aggrandise (verb) – increase the power; enhance, 

reinforce. 

 set off (phrasal verb) – give rise to, cause, lead to, 

result in, bring about. 

 ossify (verb) – become inflexible, become rigid, 

fossilize, harden, rigidify, stagnate, become 

obdurate, become unyielding, become 

unprogressive, cease developing. 

 irreversible (adjective) – unchangeable, 

irrevocable. 

 decay (noun) – deterioration, degeneration, 

decline. 

 self-abnegation (noun) – an act of refraining 

oneself from involving in something; self-denial, 

abstinence. 
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